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.r, ·~ x-i~: File No : V2(ST)112/Ahd-South/2018-19
Stay Appl.No. /2018-19

311.\m 311chf ~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-099-2018-19
~~"'Jcli Date : 09-11-2018 ufRl"m qfr mw Date of Issue----
J)f)- 3FIT iaoz nrgm (3r9ai) rr qiRa

Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST-Vl/01/Adani Power/18-19~: 24.04.2018 issued
by Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

rr rf)waif ata vi tar Name & Address of the Appellant / Respondent
Adani Enterprise Ltd

Ahmedabad

st{ anf gr 3r4he3zr 3rials srra at ? t a za arr # uf zrnRenf f) aa ·T; 7r 31@rant at
· srf)a Ir yrervr 3)aa wgr la5a am

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
tl10 one may be against such order, to the appropriate authority in the following way :

·rrm, -IR<!JR cf>T ~~1\-lUf 3~

Revision application to Government of India :

(1) a=flunra zgca 31f@fr, 1994 clfr 'cITTT 3r fl aa; ·g mm#i a qilrr nr cm- ~-'cITTT m >12:fl=I ~
a 3if yr)rvr 3aa arfl Rra, Naal, fa +in,cu, lura f@ma, a)ft ifhr, flat ta +ra, ia mf, { fef
: 110001 at al st. afg]
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

0. _ Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
~ "'' Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

pi·oviso to sub-section (1) of Section-35 ibid :

(ii) ·lff<; ,mq cf,) liffrr cB" -i:ni,c;) if urq ht R aran a ft ausra a rzr ala j m fcITT'TT ~ ~ ~
1~ 'If .TITT>r if v[ffi ~ lTI1f if, llf fm'TT~ llf 'l'f0'5R if 'c!IB % fm'TT~ 11 llf fm'TT~ if lif ,m;f qfr Wcnm cB°
<{ffA s;t Gf I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(i) zuf ya qr rat fg f@a +Ta # are (u zu er ah)) fuf fur ·Tzar ma st
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(&) rd a ng far4l lg, zur 7?r Pl<.1ff?la lffi1 tR m mt a Raffo sq#tr zyca aa ma 1:f"'< '30fF;rf
ni B Ra a nrui ii cu 1Tffif # are fat zig znr Raffa &t . .

(b) In case of re.bate of duty of excise on goods exported to any country or territory outside
India of on excisable rnaterial used in the manufacture of the goods which are exported
to any country or territory outside India.

(11) .lllti~1 cfTT :flCTR fc}Jc:; fclrIT 'l:rmfas (in ur er a)) Ruf fazu ·a TJIB ID I

(r.) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. . .

3if4 val@a a) snrr yea # yra fg uil sq@h Ree mu { & ail )a arr?r it zu ear vi
f.rll1-f cfi :Jc'fl~ 3TJ1_f@, 3Nlc1 "* &ffi -crrfu'r cff ~ tR m fffcf if fcrro~ (-;:f.2) 1998 l:ITTT 109 "/TT'<T

fzgaa fg r &it

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is pnssecl by the Commissioner (Appeals) on or after, the date appointed under Sec.'I 09
of the Finance (No.2) Act, 1998.

5)1 war«a zca (3r9) Ruma8), 2001 "* frrwr g "* 3faTm Fc!Afcf!:c! ~ ~r ~-8 1'.f ,:'1 >11fflt'i 1t
>ili'tc'f 3lf?.-~f <B" >ffu 3Trnr >lflm ~ i-r cfl.=r "1-fIB <B" 'lffiR per--srr vi 3r@la anr?gr al at-at >ffu<.11 ,r, ,911!-T
\Jf'i:m 3ITTc;rT wm ufRf ~116-c:: 1 er all z. cl grgflf 3WITf 1:ITTT 35-~ ·,'.f feaffa 1 yrar
,r, xlWf ii rr in-s art #t uR fl et?tat
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the elate on which
lhe ardor sought to be appealed against is communicated and shall be accompnnied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed _uncle.r Section
3G-EE of CEA, 1944, under Major Head of _Account.

Rf)al1 311lat a arr wet ThvlTrf «lil1 ~ C'lruf ~ m iN-rfl cni:r m ill ~ 200 /- itR-r 'T@fl cJ~ \r~

ail Gigi ii=tml ya alavnat st ill 1000 / al #la yrar #1 Gr I

The revision application shall be accompanied by a fee of Rs.200/- where tl1e amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. e

fur zyaai, @!)4 Uqraa ggca vi vars 3rfl#hr =turf@raw,f 3r8):­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

. (1) a?)u vu«a gycn a1ff1, 1944 4\ Irr 35-~/35-~ ~ 3wfc;:-

LJncl er Section 35B/ 35E of CEA, 1944 an appeal lies to :-

\TTl\l~r[~TT :qj~ 2 (1) qi ir ~ 3~ cfj 3@TcIT ct)- ~. 3ycfrc;n cfj numrat ii vi yes, )zu
Ira ycn vi hara an9flu nu@erau (Rre€) 4) ufga 2fhr 9f8at, 3HPNIEIIC: it 311-20, ~i
ih~~•r r.nl~LJc':c'f ,n1:qr-J11:s, 1'rErrurr -;:r-R, 3151-Jc; !Ell c;-3soo1 B
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To l11e west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabacl : 380 016: in case of
appeals other than as mentioned in para-2(i) (a) above.



(4)

---3.---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
l{,;.5,000/- and Hs:10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector. bank of the place
whore the bG11ch of any nominate public sector bank of the place where the bench of
tl1c Tribunal is situated ..

ufa s sir?gr i a{ ya am?vii atrg @hr ? it r@ta pea itr a fg 4fr ar zprrfa
anu l fur urrwr rfg st rzr ha gz af f far rdl mrfart a Rrg zaenferf arftf)I

··1rt/)aur ) ya 3r9la z a€hr war at ya 3maa fhz unrr &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant _Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

rerzr zyen 31ff?nr 17o zrer igif@r 6t 3qf--1 a aiafa feifft fh; 3rgaa 3r4« a
per 3nrgr zrnfe1f fufzr 1f@rant am?z i re@tn al gs ff R x'i.6.50 Ifff cITT ;;i:Jllll«lll ~

ft +tr hm uR?gt
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
,.1ulhority shc:1II a court fee stamp of Rs.6.50 paise as prescribed under. scheduled-I item
of the court fee Act, 1975 as amended.

··'
31 3j iif@rt nai aht friaru a4 aat fruit al al sf ear 3naff fan urar ? sitv zea,
is4u sn· yet vi )alas 3r)Rh +nrznfraur (ruff@f@) ) fzr, 1os2 3i ffea &

Attention in invited to the rules covering these and other related matter contended in the
Ct nlorn::;, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

((5) 8)Ir zya, at lrrI yea vi hara a74)Rt uznf@raw (Rrez), a 4f at4)it a mar i
+4ear air (Demand) gd s (Penaltv) cITT 10% Ta sr a 3far ?k 1if, 3ff@rurr qa 0TJ=JT 10J

•li-lls :p1v t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

)&r 3ergr 3lk)ara as3iria, an@r star "a+cr ft ;i:rm" (Duly Demanded) -
.:,

(i) (Section) ~s 11D ~~~ft=nmT;
(ii) fznrarr#dz 3feza1fr;
(iii) adzfez fer#ifh fern 6 haa 2zr zf@r.

For an Dppeal to be filed before the CESTAT, 10% of tlie Duty & Penalty confirmed by
tile Appellate Commissioner would have to be pre-deposited, provided that the pre­
clopo~it 8111ount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c_ (2A) and 35 F of the
Central Excise Act, ·1944, Section 83 & Section 86 of the .Finance Act, 1994)

Under.Central Excise and Service Tax, ."Duty demanded" shall include:
(i) amount determined under Section 11 D;

'"' (ii) amount of erroneous Cenvat Credit taken; .
· (iii) amount payable under Rule 6 of the Cenvat Credit Ryles."'
5r am1ar hr uf 3r4)r uf@awr a-+mgr sii yea 3rrar ares "lfT zys facllfud ~f of J:l1a1" fcli1l 'JI\[ ~r.>''1' 'cl1

. ·1 o% ~PffTfnT qz 3ih rgi Asar us faafa t aa c;us <); 1 o prar r Rr s as4r &I
"' In view of above, an appeal against this order shall lie before the Tribur;~~~f

i0% of the duty clemanclecl where duty or duty and penalty are in dispute, , P~~p~Jty, ~her~
pcn[1l1.y nlone is in dispute." . flli,' ·; 1C }c

: » #. \Si, •y \,. ~ I
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ORDER IN APPEAL

This order arises out of an appeal filed by M/s Adani Enterprises Ltd., Adani

House, Near Mithakhali Six Roads, Navrangpura, Ahmedabad-380009 (hereinafter

referred to as the "the appellant") against the Order-In-Original No. CGST­

VI/01/Adani/17-18 dated 28.03.2018 (hereinafter referred to as "the impugned

order") passed by the Astt. Commissioner, Division-IV, Ahmedabad (South)

(hereinafter referred to as "the Adjudicating Authority").

2. The facts in brief are that during the audit verification of the records

maintained by the appellant, it was observed that the appeliant had received income

as "notice pay" amounting to Rs. 5,76,632/-during the period from 30.042013 to

28.03.2014 from the employees who are leaving the job without giving the notice

for the stipulated period and thereby the concerned employee is permitted to leave

the job without working for the assessee for the notice period. This activity falls

under the category of declared services as provided in Section 66E(e) of the Finance

Act, 1994 (for brevity 'the Act'). Accordingly they were required to pay service tax

of Rs. 71,272/- on the amount received as notice pay. Accordingly they were issued · --0
a show cause notice dtd. 11.11.2016 proposing an amount of Rs. 71,272/- being

the amount of service tax payable should not be recovered from them with interest

and why penalty should not be imposed upon them. The adjudicating authority,

after having considered all the case records, defence arguments and evidences,

confirmed the demand of Rs. 71,272/- to be recovered with interest .and also

imposed penalty of Rs. 35636/- and of Rs. 10,000/- u/s 78(1) and u/s 77(2) of the

Act respectively.
3. Being aggrieved by the impugned order, the appellant has filed this appeal on

the following grounds:
a) The order has been passed in gross violation of principle of natural justice as

the appellant was neither heard before passing the order nor was given

opportunity to represent their case and such an act is against the fundamental

of Audi Alteram Partem i.e. right to be heard;

b) That the quantification of damages under contract cannot tantamount to an

agreement to tolerate an act or situation;

c) That the adjudicating authority has erroneously presumed that the notice pay

recovered is consideration for service as the consideration is an essential

prerequisite for an activity to qualify as a service but in the present case, the

notice pay recovered is not a consideration;

d) That the notice pay recovered from the employee is nothing but a return of

the approximated cost of the appellant's investment in the employee and is

therefore a part of the salary paid to the employee in th~ - of its
> ..co-.'

employment; 4, ·
e) That the demand is time barred as· they were under bon \ <i;{ b~ie( th)ijt e

notice pay ts not table to service tax. «,3iser
--... -- J

0
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t The personal hearing held on 11.10.2018 was attended by Shri Rahul Patel

and Shri P. M. Patel, both Chartered Accountants on behalf of the appellant who

reiterated the contents of their appeal memorandum and submitted that what they

recovered was notice pay.

5. I find that the appellant has contended that the appellant was neither heard

before passing the order nor was given opportunity to represent_ their case and such

an act is against the fundamental of Audi Alteram Partem i.e. right to be heard. On

going through the case records available with me, I find a letter dtd. 15.01.2018

sent by the appellant and which appears to have been received on 16.01.2018 in

which the appellant has requested for adjournment of th_e personal hearing

scheduled on 16.01.2018. While perusing the impugned order, I also find that in sub

para 3 of para 5, the adjudicating authority has noted that the personal hearing in

the instant case was fixed on 16.01.2018 but none appeared. Reading this

observation and the appellant's letter together, it appears that no further

communication took place and I am unable to conclude whether the request for

adjournment was granted and new- date fixed for personal hearing. In these

circumstances, I have no hesitation to hold that the impugned order has been

passed in violation of the principal of natural justice. Without going into merits of

case I am inclined to remand the case back to original adjudicating authority for

adjudicati-ng afresh after affording reasonable opportunity of being heard.

· 6. The appeal filed by the appellant stand disposed off in above terms.

.z=,,"?
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i1zr 4z, &7arata
By R.P.A.D.
To:
M/s Adani Enterprises Ltd.,
Adani House,
NVear Mithakhali Six Roads,

. Navrangpura, ·
Ahmedabad-380009
Copy to:­

(1) The Chief Commissioner, CGST, Ahmedabad Zone,
(2) The Commissioner, CGST, Ahmedabad (North),
(3) The Dy./Astt. Comm'r, CGST, Div.-IV, Ahmedabad (South),
(4) The Dy./Astt. Commr (Systems),CGST, Ahmedabad (South),
~ Guar~ File,

- (6) P.A.F1le.
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